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UPCOMING MEETINGS 

July 15, 2020 Practice Groups Seminar, Webinar (Tentative Date) 

Aug. 6, 2020 LADC Board and Young Lawyers Event, The Westin 
New Orleans Canal Place (Tentative) 

Aug. 7, 2020 LADC Board Meeting, The Westin New Orleans 
Canal Place or by Video Conference 

Aug. 7, 2020 Breakfast and Free CLE Hour, The Westin New 
Orleans Canal Place (Tentative) 

Aug. 7-8, 2020 LADC Boot Camp, Loyola University New Orleans 
College of Law or by Video Conference 

Late Summer or Early 
Fall 2020 

North Louisiana CLE, Shreveport (Tentative) 

 
BULLETIN BOARD 

 
LADC SUMMER PROGRAMS: The LADC is monitoring government 
orders, advisories, and all circumstances to determine whether to hold in-person 
events. We have decided to hold the summer Practice Groups Seminar as a 
webinar on Wednesday, July 15 at 4-6 p.m. We are planning to have an in-
person LADC Board meeting on Thursday, Aug. 6. If circumstances and safety 
considerations dictate, we will shift to a Zoom meeting. We hope to have a 
reception on Thursday, Aug. 6 to present the Frank L. Maraist and Young 
Lawyers Committee Member of the Year Awards.  
 
ON-LINE MCLE: On April 28, 2020, the Louisiana Supreme Court issued the 
following order allowing lawyers to earn additional on-line MCLE credit: “For 
mandatory continuing legal education compliance year 2020, the limitation on 
“self-study” credits [including on-line programs] . . . shall be increased to twelve 
and one half (12.5) hours annually.” 
 
BOOT CAMP: We are making alternative plans for the annual Boot Camp. If it 
becomes untenable to hold the in-person Boot Camp at Loyola Law School, we 
will hold a webinar, which likely would be a one-day video conference event.  
 
LADC ELECTIONS: The ballots are in.  
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We welcome our new Board members: Lana Crump (Kean Miller, Baton Rouge); Adam Thames 
(Taylor Porter, Baton Rouge); Jimmy Holmes (Christovich & Kearney, New Orleans); Kelly 
Theard (Deutsch Kerrigan, New Orleans); Jeff Tillery, (Jones Walker, New Orleans); Tommy 
Eppling (Staines & Eppling, Metairie); Patrick Grace (Anderson Stephens & Grace, Metairie); 
Wade Langlois (Gaudry, Ranson, Higgins & Gremillion, Gretna); and Donna Wood (Hebbler & 
Giordano, Metairie).  
 
We welcome our new officers. James Brown of Liskow & Lewis, New Orleans is our new 
Secretary-Treasurer. We thank James and wish him well during his six-year term as an officer. 
All other officers move up: President Dean Sutherland; President-Elect Tommy Hayes; First 
Vice President Bill Bradley; Second Vice President Jenny Pellegrin; and Immediate Past 
President Victor Gregoire. 
 
We thank for their service our Board members who have completed their three-year terms: 
Andrea Albert (Galloway Johnson); Keely Scott (Donohue, Patrick & Scott); Jimmy Ordeneaux 
(Plauche Maselli Parkerson); Jody Guillot (Christovich & Kearney); James Brown (Liskow & 
Lewis); John Unsworth, III (Johnson Mordock, Unsworth & Young); Joe Guilbeau (Juge, 
Napolitano, Guilbeau); Stuart Ponder (Lewis Brisbois); and George Hebbler (Hebbler & 
Giordano). 
 
We also thank Immediate Past President Mickey deLaup, who rotates off the Executive 
Committee after six years as an officer. All directors and officers take office on July 1, the 
beginning of the new year for the LADC. 
 
COVID-19 POSTPONEMENTS AND CANCELLATIONS: As all of us cope with the 
coronavirus pandemic, the LADC postponed the 2020 North Louisiana Seminar and canceled the 
2020 Annual Meeting. As much as we regret postponing or canceling any meeting or trip, it was 
necessary to do so in the interest of the safety and well-being of our members and in compliance 
with travel and group meeting restrictions issued by the federal and state governments. We hope 
to reschedule the North Louisiana Seminar in the near future.  
 
COVID-19 SECTION ON THE LADC WEBSITE: We have added a section on our website 
for all information relating to the pandemic, including a link to the Louisiana Supreme Court’s 
compilation of Louisiana court orders and various relevant articles and other materials.  
 
NEW SERVICES: While we cannot continue conducting our usual in-person meetings, the 
LADC will provide new, pertinent services to our members. We will offer various webinars. We 
will send a weekly email with content that should help our members during this time, but we will 
be careful not to inundate you with e-mail messages.  
 
LEGISLATIVE TRACKING: As previously announced, the LADC Research and Policy 
Committee has begun receiving a tracking list and reports from Southern Strategy Group on 
proposed legislation of interest to our organization and will receive reports through the end of the 
legislative session. The Committee will follow up on these reports. The legislature is currently in 
recess.  
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2020 DUES NOTICES: You should have received your dues notice in early November. We 
value you as a member of the LADC, and we strive to provide great value and services for our 
members. We hope you will remain a member of one of the largest and best defense counsel 
organizations in the country. We also hope that you will encourage younger nonmember lawyers 
to join the LADC.  
 
EXPERT E-MAIL LIST: In early August we developed a members-only Expert E-mail List. 
To date we have had about 20 members use the service. The more members who use this service, 
the better it will be for everyone. To join, go to the LADC website and log in. Under the top tab 
entitled "Member Center," click "My Profile." From there, find the drop-down tab "My Features" 
and select "E-Lists." Subscribe to the Expert Witness E-List there. Alternatively, you can email 
Kimberly at kimberly@eventresourcesnola.com, and she will add you to the group. Once you 
join, you can send messages to all other members of the expert forum community. These 
messages can include requests for names of experts in fields, information about specific experts, 
requests for depositions/trial testimony/CVs, and general conversations about experts. In order to 
make sure our members do not receive too many e-mails, the system will only send the initial 
request for information. You will not receive all subsequent responses. You can leave the E-List 
at any time. 
 
QUESTIONS REGARDING SEMINARS: Call Kimberly Zibilich at Event Resources NOLA: 
Telephone 504-208-5510; email Kimberly@eventresourcesnola.com 

 
NEW MEMBERS 

 
Holly Allen 

Perkins & Associates, LLC 
Shreveport 

 

Kaitlyn Bourg 
Porteous, Hainkel, and 

Johnson LLP 
Thibodaux 

 

Davis Peltier 
Porteous, Hainkel, and 

Johnson LLP 
Thibodaux

mailto:kimberly@eventresourcesnola.com
mailto:Kimberly@eventresourcesnola.com
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RECENT DEVELOPMENTS 
 

ATTORNEY DISCIPLINE 
Overdrawal of trust account, failure to 
refund $15,000 in fees, and failure to 
communicate with client resulted in 
suspension of one year and a day. In 
mitigation, respondent indicated he closed 
his law office in February 2015 and assumed 
inactive status because an acrimonious 
divorce and difficulties in his career had 
impacted his health, causing him to suffer 
from clinical depression, acute anxiety, and 
alcoholism. He completed a 3 month 
inpatient treatment program and repaid all 
fees to his clients. He completed a JLAP 
program and executed a five-year JLAP 
recovery program, all of which led to his 
reduced sanction. In re: Caleb Kent 
Aguillard, 2017-B-02155 (La. 4/3/20) (per 
curiam), found at: 
http://www.lasc.org/opinions/2020/17-
2155.B.OPN.pdf.  
 
Respondent directed his secretary to sign his 
name and the name of his client to a 
Satisfaction of Judgment, and then notarize 
the document, which was in violation of the 
rules. His collection of $4,000 in attorney 
fees in a workers compensation case was not 
unreasonable, as penalty attorney fees are 
not restricted by La. Rev. Stat. 23:1141 and 
respondent’s client agreed to the fees. 
Respondent’s continuing to file pleadings 
into the record of his former clients’ cases 
despite the clear wording of a trial court 
order directing him to do so was a violation. 
Supreme Court found the appropriate 
sanction to be a one-year suspension, with 
all but 30 days deferred, followed by a one-
year period of unsupervised probation. In re: 
George A. Flournoy, 2019-B-1479 (La. 
4/3/20) (per curiam), found at: 
http://www.lasc.org/opinions/2020/19-
1479.B.OPN.pdf.  

CIVIL PROCEDURE 
Plaintiffs’ unsuccessful attempts to fax file a 
petition on the last day of the prescriptive 
period after the clerk of court’s business 
hours, but before midnight, interrupted 
prescription where the clerk of court’s 
policy was to turn off the fax machines 
when the office was closed at 4:30. 
Although La. Rev. Stat. 13:756 mandates 
that clerks of court keep their offices open 
from 8:30 a.m. until 4:30 p.m. every day 
except Saturdays, Sundays, legal holidays, 
and in cases of public emergency, the 
statutory language “shall make available” in 
La. Rev. Stat. 13:850 relative to fax filing is 
not qualified and does not impose any 
hourly restrictions. Making equipment 
“available” is not the same as keeping the 
clerk’s office open. Thus, while clerks of 
court are prescribed certain hours when the 
office must be open, based on the clear 
language of La. Rev. Stat. 13:850, the same 
limitation does not apply to hours of 
availability for the clerk's fax machines. 
Exception of prescription in favor of 
defendants reversed. Stevenson v. 
Progressive Security Insurance Company 
and LeBlanc, 2019-C-00637 (La. 4/3/20) 
(Johnson, C.J.) (Weimer, J., concurs with 
reasons; Crain, J., dissents with reasons), 
found at: 
http://www.lasc.org/opinions/2020/19-
0637.C.OPN.pdf.  
 
A trial court is accorded great discretion in 
determining whether to hold a party in 
contempt of court for failing to comply with 
discovery orders. The trial court was not 
required to hold a discovery conference 
before finding defendant in contempt. La. 
Dist. Ct. Rule 10.1 specifically provides that 
a discovery conference is required when a 
motion to compel is at issue. The wording of 

http://www.lasc.org/opinions/2020/17-2155.B.OPN.pdf
http://www.lasc.org/opinions/2020/17-2155.B.OPN.pdf
http://www.lasc.org/opinions/2020/19-1479.B.OPN.pdf
http://www.lasc.org/opinions/2020/19-1479.B.OPN.pdf
http://www.lasc.org/opinions/2020/19-0637.C.OPN.pdf
http://www.lasc.org/opinions/2020/19-0637.C.OPN.pdf
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the statute makes it clear that La. Dist. Ct. 
Rule 10.1 does not address contempt 
motions. “Failing to obey court ordered 
discovery is a more ‘serious matter’ that 
requires more ‘severe sanctions’ than failing 
to comply with discovery.” The trial court 
did not err in striking all defenses available 
to defendant where he failed to comply with 
the court’s discovery order. Southern 
Aggregates, LLC v. Baker & Baker Ready 
Mix,LLC, 2019-CA-0986 (La. App. 4 Cir. 
4/8/20), found at: 
https://www.la4th.org/opinion/2019/485237.
pdf.  
 
Pursuant to La. C.C.P. art. 1915(B), “[w]hen 
a [trial court] renders a partial judgment or 
partial summary judgment . . . as to one or 
more but less than all of the claims, 
demands, issues, or theories against a party . 
. . the judgment shall not constitute a final 
judgment unless it is designated as a final 
judgment . . .” and therefore “may be 
revised at any time prior to rendition of the 
judgment adjudicating all the claims and the 
rights and liabilities of all the parties.” 
Plaintiffs’ claims regarding exposure to 
mold in the workplace could form the basis 
for a tort claim, rather than a workers’ 
compensation claim; thus, the trial court’s 
grant of summary judgment on the issue of 
negligence in favor of defendant was in 
error. Because that judgment was not a final 
judgment and in error, the ruling could be 
revised pursuant to La. C.C.P. art. 1915(B). 
The trial court erred in denying plaintiffs’ 
motion to revise the prior judgment pursuant 
to La. C.C.P. art. 1915(B). DeLatte and 
Lander v. Strickland Properties, LLC, 
Strickland,III, GHX Industrial, LLC, GHX 
Holdings, LLC, Hose Specialty & Supply, 
LLC, Elwood and Riley, 2020-C-0055 (La. 
App. 4 Cir. 4/8/20), found at: 
https://www.la4th.org/opinion/2020/485251.
pdf.  
 

Trial court held defendant in contempt for 
failing to appear for a judgment debtor 
exam. Defendant claimed that he might 
suspensively appeal the denial of his motion 
to quash, which would quash the judgment 
debtor’s obligation to appear. Regardless of 
the type of contempt—direct or 
constructive; civil or criminal—a trial court 
has great discretion in deciding whether to 
find someone in contempt. Whether a 
contempt proceeding is direct or 
constructive, and, thus, what procedure is 
required, is governed by the allegedly 
contumacious act—not the manner in which 
the contempt proceeding is initiated. 
Defendant’s contumacious act--failure to 
appear pursuant to a subpoena--is a direct 
contempt. The fact that the direct contempt 
proceeding was initiated by plaintiffs’ 
motion was of no moment. The contempt 
was civil, not criminal, as the punishment 
imposed was limited to compensation. A 
corporate entity may be held in contempt for 
the actions of its members or 
representatives. Because the member was 
ordered to appear in her capacity of the 
manager of the defendant corporation, her 
failure to appear was imputable to 
defendant. Because it was a civil contempt, 
evidence of specific intent was not required. 
Frivolous appeal damages were not 
warranted. Streiffer v. Deltatech 
Construction, LLC and Tomasetti, 2019-
CA-0990 (La. app. 3/25/20), found at: 
https://www.la4th.org/opinion/2019/484948.
pdf.  
 
Defendant was found in contempt of court 
and remanded to jail for failure to produce 
discovery responses and abide by a consent 
judgment. No timely appeal of this judgment 
was filed. Thereafter, the trial court found 
defendant in contempt of court for failing to 
produce court-ordered discovery responses 
and struck his pleadings as a sanction. The 
record reflected that defendants were made 

https://www.la4th.org/opinion/2019/485237.pdf
https://www.la4th.org/opinion/2019/485237.pdf
https://www.la4th.org/opinion/2020/485251.pdf
https://www.la4th.org/opinion/2020/485251.pdf
https://www.la4th.org/opinion/2019/484948.pdf
https://www.la4th.org/opinion/2019/484948.pdf
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aware on numerous occasions over four 
years, both orally in open court and in 
writing through the filing of various motions 
to compel and for contempt, of plaintiff’s 
allegations regarding defendant’s failure to 
produce discovery. Defendants consistently 
failed to produce the discovery they were 
ordered to produce for almost four years, 
which supported a finding that the violation 
of the order to produce discovery was 
intentional and purposeful. A party’s 
recourse in challenging an order to produce 
discovery with which they disagree is not to 
disobey the order. A trial court’s exercise of 
its discretion, under La. C.C.P. arts 1471 and 
1551(C), to strike a party’s pleadings or 
claims as a sanction for disobeying pretrial 
orders, is considered a “death penalty” that 
“should seldom be imposed and should be 
reserved for only the most flagrant case.” 
All four factors used to determine the 
appropriate sanction for violating a pretrial 
scheduling order supported the trial court’s 
ruling to strike defendant’s defense, offset, 
and reconventional claims; and the trial 
court did not abuse its discretion in striking 
them. Therefore, the ruling of the trial court 
was affirmed. Quinn, III v. Palmer and 
Decatur Hotels, L.L.C., 2019-CA-1009 (La. 
App. 4 Cir. 3/25/20), found at: 
https://www.la4th.org/opinion/2019/484987.
pdf.  

EVIDENCE 
In the context of claims related to vehicular 
collisions, “[a]s the force of impact in a 
collision lowers, and the seriousness of the 
injury rises, expert testimony becomes more 
relevant.” The federal district courts in 
Louisiana have both excluded and admitted 
Dr. Charles E. (“Ted”) Bain’s testimony on 
force of impact and injury causation. 
Ultimately, the decision is fact specific, 
turning on the areas of expertise in which 
Dr. Bain is attempting to testify, the 
evidence on which he relied, and the specific 

methodology employed by Dr. Bain in 
reaching his conclusion. Dr. Bain ultimately 
concluded that plaintiff was involved in a 
low speed rear end motor vehicle collision 
that subjected him to minimal forces and 
accelerations and that “[h]e was not 
subjected to forces and acceleration that 
would cause serious or long-lasting 
injuries.” The Supreme Court found that the 
district court did not abuse its discretion in 
concluding that Dr. Bain’s testimony was 
based on insufficient facts or data. Critical to 
its holding were that Dr. Bain expressed his 
opinion that plaintiff was not injured by the 
collision at issue (i) without condition or 
stipulation in his report that his conclusions 
were premised on assumptions he made 
about the position of the plaintiff, (ii) 
without acknowledging that plaintiff was not 
looking ahead and therefore possibly not in 
a “flexed upright position” when he was 
struck by the other vehicle, and (iii) without 
recognition of the limitations on his ability 
to ascertain the extent of damage to the 
vehicles because he did not inspect the 
actual vehicles involved or speak with 
damage appraisers. Court of appeal ruling 
reversed and ruling of district court 
reinstated. Blair v. Coney, 
Amerisourcebergen Drug Corporation, Ace 
American Insurance Company and United 
Services Automobile Association, 2019-C-
00795 (La. 4/3/20) (Crichton, J.) (Weimer 
additionally concurs with reasons; Crain, J. 
dissents), found at: 
http://www.lasc.org/opinions/2020/19-
0795.CC.OPN.pdf.  

INSURANCE 
After reviewing the jurisprudence, the Third 
Circuit found that the insurance 
commissioner’s prescribed form now 
requires the insured to complete only five 
tasks in order to waive UM coverage: 1) 
initialing the selection or rejection of UMBI 
coverage; 2) if lower limits are selected, 

https://www.la4th.org/opinion/2019/484987.pdf
https://www.la4th.org/opinion/2019/484987.pdf
http://www.lasc.org/opinions/2020/19-0795.CC.OPN.pdf
http://www.lasc.org/opinions/2020/19-0795.CC.OPN.pdf
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filling in the amount of coverage selected; 3) 
signing the name of the insured or legal 
representative; 4) printing the name of the 
insured or the legal representative; and 5) 
filling in the date the form was completed. 
The commissioner further requires that the 
first and second tasks be completed before 
the insured signs the UM waiver form. 
Additionally, it is no longer necessary to 
include the policy number, binder number, 
or application number on the form. 
However, the insurance company’s name, 
group name, or logo must be placed in the 
lower box located in the bottom right-hand 
corner of the form. The Third Circuit found 
the insured validly rejected UM coverage in 
the auto section of its commercial policy as 
the five tasks were fulfilled. However, the 
insured's UM waiver was invalid with 
regards to the umbrella/excess section of the 
policy as it failed to comply with the 
commissioner’s revised form. Bulletin No. 
08-02 states that “[o]n or after January 1, 
2020, all UM selection/rejections for new 
policies as well as modifications to the 
limits of liability of in-force policies shall be 
executed on the revised UM form issued 
with LDOI Bulletin No. 08-02.” St. Paul’s 
form did not conform to the revised form as 
it reduced a full-page letter-sized document 
down to three lines. The Third Circuit 
rejected the argument that only one UM 
waiver was necessary because of the distinct 
nature of auto policies and umbrella policies 
for the purposes of UM coverage. Barras v. 
Cardinal Services, LLC, et al., 19-30 (La. 
App. 3 Cir. 4/1/20), found at: 
https://la3circuit.org/Opinions/2020/04/040
120/19-0530opi.pdf.  
 
The issue in this case was whether the 
named driver exclusion in the policy barred 
coverage to an additional insured/lienholder 
who had no notice by the insurer that the 
insured had a named driver exclusion in the 
policy. After reviewing the policy, the Third 

Circuit found that it clearly listed the lessor 
of the vehicle as a “Lienholder/Additional 
Insured” and the lessor was listed in a 
different section of the policy to where the 
lessee, the insured, was listed. The court also 
found merit to the lessor’s argument that the 
policy failed to explain if and how the 
“named insured” and “additional insured” 
were to be treated in situations in which the 
named excluded driver drives the vehicle 
and causes damage. Even though Louisiana 
law permits the parties to expressly exclude 
coverage for certain named drivers in 
exchange for a discounted premium for the 
named insured, the court found that the 
reimbursement provision in this policy, 
which obligated the named insured to 
reimburse the insurer for any amount that 
the insurer may have to pay to the additional 
insured/lienholder for damage caused by the 
named excluded driver, created ambiguity as 
to whether the insurer intended to treat the 
insured differently than the additional 
insured/lienholder. Because an ambiguous 
contractual provision, such as this 
reimbursement provision, is generally 
construed against the insurer and in favor or 
coverage, the court found no legal error in 
the trial court’s ruling “to interpret the 
contract in favor of coverage.” Partial 
summary judgment in favor additional 
insured/lienholder affirmed. Ken Comer 
Auctioneers, Inc., d/b/a Harvest Motors v. 
Harmon & GoAuto Insurance Company, 19-
811 (La. App. 3 Cir. 4/8/20), found at: 
https://la3circuit.org/Opinions/2020/04/040
820/19-0811opi.pdf.  
 
Water damage resulted from a tropical storm 
and a hurricane. The issue was whether there 
was a single occurrence-i.e., continuous or 
repeated exposure to defective masonry 
restoration; or two occurrences-i.e., a 
tropical storm and then a hurricane which 
would have triggered coverage over two 
policy periods. CGL insurance protects the 

https://la3circuit.org/Opinions/2020/04/040120/19-0530opi.pdf
https://la3circuit.org/Opinions/2020/04/040120/19-0530opi.pdf
https://la3circuit.org/Opinions/2020/04/040820/19-0811opi.pdf
https://la3circuit.org/Opinions/2020/04/040820/19-0811opi.pdf
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insured against liability for damages the 
insured’s operations cause to property other 
than the insured’s work product. The policy 
defined “property damage” as “[p]hysical 
injury to tangible property, including all 
resulting loss of use of that property. All 
such loss of use shall be deemed to occur at 
the time of the physical injury that caused it 
. . .” “Occurrence” was defined in both 
policies as “an accident, including 
continuous or repeated exposure to 
substantially the same general harmful 
condition.” The limits of each policy were 
$1,000,000.00 for each “occurrence,” a 
general aggregate limit of $2,000,000.00, 
and a deductible of $5,000.00 per 
occurrence. In interpreting the meaning of 
“occurrence,” the Fourth Circuit has 
concluded that “the clear weight of authority 
[Louisiana jurisprudence] in more recent 
cases considers defects in construction that 
result in damage subsequent to completion 
to be accidents and occurrences when they 
manifest themselves.” Therefore, the court 
of appeal found the “occurrence” was the 
alleged defective masonry restoration. The 
court found that there was a single 
occurrence that triggered coverage under the 
first policy period. Grant of partial summary 
judgment in favor of insurer was reversed 
and case remanded. 
Gibbs Construction, L.L.C. v. National Rice 
Mill, L.L.C., 2019-CA-0665 (La. App. 4 Cir. 
3/18/20). 

MEDICAL MALPRACTICE 
The PCF’s duty to determine and confirm 
the qualified status of each defendant is 
critical because the claimant must pay “a 
filing fee in the amount of one hundred 
dollars per named defendant qualified under 
this Part.” In this multi-defendant 
proceeding, the claimant failed to pay a fee 
for the claim against one defendant. The 
Supreme Court reversed the decisions of the 
lower courts, and held that the failure to 

timely pay a filing fee invalidates only the 
request to review a malpractice claim 
against the specific qualified healthcare 
provider for whom no fee was timely paid, 
not the entire request for review. This 
holding rejected the overgeneralization in 
prior appellate court decisions that when a 
claimant in a multi-defendant proceeding 
fails to timely pay the “full filing fee,” the 
“entire request for review” is invalid and 
without effect as to all named providers. Kirt 
v. Metzinger, M.D.; Strickland, III, M.D., 
Administrators of the Tulane Educational 
Fund d/b/a Tulane; Taquino, CRMA; 
Martin, CRMA; Parish Anesthesia 
Associates, Ltd., a Professional Medical 
Corporation, 2019-C-1162 (La. 4/3/20) 
(Crain, J.), found at: 
http://www.lasc.org/opinions/2020/19-
1162.C.OPN.pdf.  
 
Defendant/doctor did not notify plaintiff that 
he tested HIV positive. He learned of this 15 
months later when he was tested by another 
doctor. Trial court award of $45,000 in 
emotional distress damages affirmed. 
Dufreche v. Coco, MD and Internal 
Medicine Specialists, Inc., 2020-CA-0030 
(La. App. 4 Cir. 4/15/20), found at: 
https://www.la4th.org/opinion/2020/485348.
pdf.  
 
82-year-old heart failure patient was 
prescribed amiodarone. He suffered a stroke 
and died three months later. Plaintiffs sued 
the hospital, doctors and Walgreens, 
claiming that the prescription should have 
stated that the pills be taken in three separate 
doses throughout the day. The jury awarded 
damages to plaintiff after submitting a 
handwritten note stating “[W]e, the jury, 
have concluded that the incorrect dose of 
amiodarone [sic] more likely than not did 
not cause Mr. Lovecchio’s stroke, however 
it more likely than not it [sic] did cause 
harm.” Plaintiffs settled with Walgreens. 

https://law.justia.com/cases/louisiana/fourth-circuit-court-of-appeal/2018/2017-ca-0113.html
https://law.justia.com/cases/louisiana/fourth-circuit-court-of-appeal/2018/2017-ca-0113.html
https://law.justia.com/cases/louisiana/fourth-circuit-court-of-appeal/2018/2017-ca-0113.html
http://www.lasc.org/opinions/2020/19-1162.C.OPN.pdf
http://www.lasc.org/opinions/2020/19-1162.C.OPN.pdf
https://www.la4th.org/opinion/2020/485348.pdf
https://www.la4th.org/opinion/2020/485348.pdf
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The trial court erred in excluding the 
testimony of Dr. Kurt Varner. The Code of 
Evidence is not so restrictive as to require 
that a pharmacologist be an expert 
specialized to a specific drug. The trial court 
erred in including the DaRoca charge in the 
jury instructions as that standard was 
legislatively overruled by La. Rev. Stat. 
9:2794. The exclusion of Dr. Varner’s 
testimony excluded important and relevant 
testimony and the improper jury charge 
contributed to the cumulative prejudice 
against the hospital defendants. The 
judgment of the trial court in favor of the 
hospital defendants was vacated. Given the 
conflicting expert testimony on the relevant 
issues, the Fourth Circuit concluded that a 
resolution of these issues depended heavily 
on credibility determinations made after a 
first-hand view of the expert witnesses. 
Lovecchio v. Romain and Rosenthal, 2019-
CA-0779 c/w 2019-CA-0864 c/w 2019-CA-
0865 (La. App. 4 Cir. 3/25/20), found at: 
https://www.la4th.org/opinion/2019/484959.
pdf.  

NEGLIGENCE 
Summary judgment in favor of Piggly 
Wiggly reversed. The trial court erred in 
failing to admit discovery responses, 
incident reports, inspection logs and video 
that created a genuine issue of material fact 
regarding whether Piggly Wiggly had 
sufficient notice of the clear liquid on the 
floor. Hypolite, Sr. v. Scott Partners MLT, 
Inc., et al., 19-704 (La. App. 3 Cir. 4/1/20), 
found at: 
https://la3circuit.org/Opinions/2020/04/040
120/19-0704opi.pdf.  
 
Trial court found the accident occurred at 
the intersection of Ursuline and Decatur 
Streets as plaintiff was riding her bicycle the 
wrong way on Ursuline Street, and found 
plaintiff solely at fault. It is well-settled that 
bicyclists have a statutory duty to comply 

with traffic laws applicable to drivers of 
motor vehicles. Duran v. Silva, State Farm 
Mutual Automobile Insurance Company, 
and Rob’s Air Conditioning & Heating, Inc., 
2019-CA-0748 (La. App. 4 Cir. 3/25/20), 
found at: 
https://www.la4th.org/opinion/2019/484963.
pdf.  
 
Plaintiff was riding a motor scooter when he 
was struck by a large piece of an oak tree as 
it fell into the street. Summary judgment 
was granted in favor of the landowner. La. 
C.C.P. art. 966(A)(4) contains the exclusive 
list of documents that may be filed in 
support of or in opposition to a motion for 
summary judgment and “intentionally does 
not allow the filing of documents that are 
not included in the exclusive list, such as 
photographs, pictures, video images, or 
contracts, unless they are properly 
authenticated by an affidavit or deposition to 
which they are attached.” The court of 
appeal found that such documents should 
have been considered by the trial court 
because the plaintiff cured the objection to 
these particular exhibits by attaching them to 
a home inspector’s deposition. However, 
nothing indicated the tree or any limbs were 
dead or that any limbs hanging over the 
roadway created an issue. Summary 
judgment in favor of defendant affirmed. 
Thibodeaux v. Allstate Insurance Company 
and Romano, 19-CA-458 (La. App. 5 Cir. 
3/20/20), found at: 
http://www.fifthcircuit.org/dmzdocs/OI/PO/2
020/FF2447C8-2FE1-4306-AD9B-
7F12E18B04F5.pdf.  
 
Summary judgment in favor of car 
dealership affirmed. The only allegation as 
to the existence of water on the floor of the 
bathroom where plaintiff fell was her own 
deposition testimony. Upon de novo review, 
applying either La. Rev. Stat. 9:2800.6 or 
La. C.C. art. 2317.1, the court of appeal 

https://www.la4th.org/opinion/2019/484959.pdf
https://www.la4th.org/opinion/2019/484959.pdf
https://la3circuit.org/Opinions/2020/04/040120/19-0704opi.pdf
https://la3circuit.org/Opinions/2020/04/040120/19-0704opi.pdf
https://www.la4th.org/opinion/2019/484963.pdf
https://www.la4th.org/opinion/2019/484963.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/FF2447C8-2FE1-4306-AD9B-7F12E18B04F5.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/FF2447C8-2FE1-4306-AD9B-7F12E18B04F5.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/FF2447C8-2FE1-4306-AD9B-7F12E18B04F5.pdf
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found that plaintiff failed to show that the 
alleged water presented an unreasonable risk 
of harm and that the dealership knew or 
should have known of the alleged 
unreasonable risk of harm. Bryant v. Ray 
Brandt Dodge, Inc and AmTrust North 
America, Inc., 19-CA-464 (La. App. 5 Cir. 
3/17/20), found at: 
http://www.fifthcircuit.org/dmzdocs/OI/PO/2
020/96079274-CBDA-480E-8EFD-
61A2791C76AB.pdf.  

PRESCRIPTION/PEREMPTION 
Where an original petition was stamped with 
a date outside the seven-day period 
following a fax filing, but a receipt of 
payment given to plaintiff displayed the suit 
number assigned to the case as well as the 
amount with a date inside the seven-day 
period, the Third Circuit found the case had 
not prescribed. The date on which the 
original petition is stamped as filed is not 
conclusive when other objective evidence 
would militate against that. The court found 
that a reasonably prudent person could 
conclude that the original petition was 
delivered and received by the Clerk of Court 
on the same day the filing fee was paid and 
the Civil Case Cover Sheet submitted. Trial 
court’s grant of exception of prescription 
reversed. King v. McCoy, M.D., 19-668 (La. 
App. 3 Cir. 4/15/20), found at: 
https://la3circuit.org/Opinions/2020/04/041
520/19-0668opi.pdf.  
 
Law firm’s bookkeeper stole, embezzled, or 
converted checks from the firm’s accounts, 
made them payable to firm clients after case 
settlements, forged the payee’s 
endorsements on the backs of the checks, 
presented the “double forged checks” a the 
bank for payment, and then retained the cash 
paid. The law firm sued the bank for 
negligently cashing fraudulent third party 
checks. Pursuant to La. Rev. Stat. 10:4–406, 
“a customer is precluded from having funds 

paid out on a forged instrument restored to 
his account if his failure to exercise 
reasonable care in handling the account, 
either before or after the forgery, 
substantially contributed to the loss.” The 
trial court found the firm’s LUCC claims 
were prescribed because the firm failed to 
timely examine its account statements and 
report the alleged unauthorized transactions. 
The rule stated in La. Rev. Stat. 10:4-
406(d)(2) “imposes on the customer the risk 
of loss on all subsequent forgeries by the 
same wrongdoer after the customer had a 
reasonable time to detect an initial forgery if 
the bank has honored subsequent forgeries 
prior to notice.” La. Rev. Stat. 10:4–406(f) 
imposes an absolute bar to any claim by a 
bank customer based upon an unauthorized 
transfer not reported within one year after 
the bank statement has been made available. 
This period may be shortened by the bank 
account agreement—which, in this case, 
shortened the one-year period to thirty days. 
Exception of prescription in favor of bank 
affirmed. Gaudin & Gaudin, A Professional 
Law Corporation v. IberiaBank 
Corporation, 19-CA-459 (La. App. 5 Cir. 
3/17/20), found at: 
http://www.fifthcircuit.org/dmzdocs/OI/PO/2
020/C75F8C67-3EAD-4386-812C-
BCF46F33CA26.pdf.  

TORTS 
Plaintiff’s home was damaged by fire while 
it was being renovated by defendant. 
Defendant was not required to specifically 
plead the independent contractor defense as 
issues related to subcontractors were raised 
by plaintiff’s petitions and plaintiff had 
notice that defendant was asserting a 
subcontractor was responsible for the 
damage. Plaintiff claimed that defendant 
breached their contract by providing 
substandard workmanship; delivering a fire 
damaged property; failing to pay and 
supervise subcontractors; and the 

http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/96079274-CBDA-480E-8EFD-61A2791C76AB.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/96079274-CBDA-480E-8EFD-61A2791C76AB.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/96079274-CBDA-480E-8EFD-61A2791C76AB.pdf
https://la3circuit.org/Opinions/2020/04/041520/19-0668opi.pdf
https://la3circuit.org/Opinions/2020/04/041520/19-0668opi.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/C75F8C67-3EAD-4386-812C-BCF46F33CA26.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/C75F8C67-3EAD-4386-812C-BCF46F33CA26.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/C75F8C67-3EAD-4386-812C-BCF46F33CA26.pdf
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construction company’s owner falsely 
claiming to be a general contractor. The 
court of appeal affirmed the jury verdict that 
the defendant did not breach the contract as 
plaintiff submitted insufficient evidence that 
the work was substandard and the actual 
cause of the fire was undetermined. Further, 
because plaintiff accepted a Statement of 
Loss from the insurer and was advised to 
submit all documentation regarding repair 
costs, the jury could have reasonably 
concluded that plaintiff was fully 
compensated for the cost of the fire damage 
repairs. Plaintiff was not prejudiced by one 
juror’s sleeping during portions of the trial 
and another juror posting about it. Trial 
court judgment affirmed. Fireman’s Fund 
Insurance Company, as subrogee of 
Verstappen and Everest National Insurance 
Company, as subrogee of 714 Girod Condo 
Association v. R.S. Homes, LLC and Gene 
Morrison d/b/a Southern Flooring, 2019-
CA-0621 c/w Verstappen v. Saavedra, R.S. 
Homes, LLC and XYZ Insurance Company, 
2019-CA-0622 (La. App. 4 Cir. 3/25/20), 
found at: 
https://www.la4th.org/opinion/2019/484934.
pdf.  
 
The contractor’s employee was injured 
when a trench collapsed. In determining the 
duty owed to an employee of a contractor by 
an engineering firm also involved in the 
project, the court must consider the express 
provisions of the contract between the 
parties. The contract with the owner made 
the contractor solely responsible for the 
safety of its workers and an exception only 
gave the engineer the responsibility to give 
instructions as to the contractor’s work if the 
contractor gave timely notice about a safety 
concern to the engineer. Further, Yocum’s 
brief discussion about the possibility of a 
moral duty on the part of an engineer to 
warn of an unsafe condition was merely 
dicta and did not create a moral duty to a 

contractor’s employee on behalf of an 
engineering firm contrary to the established 
body of case law holding that specific 
contractual provisions govern the duties and 
responsibilities of the parties. The court of 
appeal affirmed summary judgment in favor 
of the engineer. Young v. Hard Rock 
Construction, L.L.C., Hard Rock 
Construction of Louisiana, L.L.C. and All 
South Consulting Engineers, L.L.C., 19-CA-
484 (La. App. 5 Cir. 3/17/20), found at: 
http://www.fifthcircuit.org/dmzdocs/OI/PO/2
020/25E591D1-521A-4BE1-A080-
E65543DB20BB.pdf. 

https://www.la4th.org/opinion/2019/484934.pdf
https://www.la4th.org/opinion/2019/484934.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/25E591D1-521A-4BE1-A080-E65543DB20BB.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/25E591D1-521A-4BE1-A080-E65543DB20BB.pdf
http://www.fifthcircuit.org/dmzdocs/OI/PO/2020/25E591D1-521A-4BE1-A080-E65543DB20BB.pdf
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DRI REPRESENTATIVE’S REPORT: LAGNIAPPE BY LOTTIE 
by 

Lottie Bash 
Faircloth Melton Sobel & Bash, LLC 

 
I write in the wake of the verbal April 27th 
extension of the Stay at Home Order. I, like 
most of you, eagerly await the written word. 
However, since many things continue to be 
on hold right now, including actual 
seminars, I thought I would use my monthly 
allotted space to reminisce on some things 
that I have learned or have been reminded of 
over the last 6 to 8 weeks. 
 
First, as attorneys, loss of time with people 
curtails one of our great joys of defense 
work. Although we often complain about 
having to travel, prepare for litigation 
events, and/or long for more time at home, 
in reality, spending time with people is a 
hallmark of who we are. Despite the fact 
that I am an introvert, each week I spend 
significant time face to face with people. 
Clients come to my office and I travel 
around the state to meet “my” people and 
learn their stories. Time with other attorneys 
in depositions, mediations, and even in 
Court fills each week. During these 
interchanges, sometimes short and other 
times long, I learn who we are as attorneys 
and who our clients are. I learn what makes 
clients tick to provide the best defense 
possible. The network of families and 
others’ lives spill into my life. Each week in 
some way, this time with people challenges, 
motivates, and/or moves me. It is an honor 
and a thrill that I have taken for granted until 
these last few weeks. Although I am 
certainly trying to make up for it in phone 
conferences and Zoom, the truth is there is 
no substitute for reaching out and shaking 
someone’s hand. The trust, the eye to eye 
connection, and the feeling that we are 
constantly learning is missing from a video 
screen or telephone. It is hard to impart the 

message that we are in this together when 
we are physically far apart.  
 
Second, there is a great divide among the 
careers and professions. Although we have 
all made work-place sacrifices and probably 
we all have some added expenses and/or 
loss of income in the last few weeks, in 
countless ways, lawyers have continued to 
creatively find ways to work while teachers, 
waiters, manufacturers, and numerous others 
have been forced to the unemployment line. 
Food banks across the state, soup kitchens 
and programs to feed children have 
exploded because our economy is grinding 
slower and slower. While lawyers can 
transition to working from home, setting up 
Zoom meetings, and attempting to continue 
“business as usual,” our neighbors are often 
out of luck. They must be at the office to 
perform their job. To build the “widget” that 
we love (from a remote control to cell 
phone), someone has to build that piece and 
the component parts. Even most medical 
providers have to show up to work. These 
professionals are either now on the front 
lines fighting or side-lined because hip 
replacements are deemed ‘elective.’ The 
work place must be accessible for them to 
“bring home the bacon.” We are watching 
friends lose their sense of independence due 
to the financial limitation. Their ability to 
pursue happiness is extremely dimmed. 
What may be even more frightening for us 
as a profession, is that in the end we are at 
the mercy of all of the professions. We 
know that as the economy grinds slower, 
lawyers will face these same issues. Yet and 
maybe because of it, we as lawyers need to 
help our neighbors more now than ever. 
There may be a lot of differences in the 
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professions and the immediate impact, but in 
the end, we all rise and fall together.  
 
Third, I borrow from a lesson that I have to 
relearn often – I am mortal. Each moment 
here is a loan of time that can be called in at 
any moment. Although now I find myself 
being bombarded with the fact that 
seemingly healthy people are getting sick 
and the news flaunts the death numbers 
constantly, in reality that is really the 
message that we should recognize every 
day. We all know people who have died of 
non-coronavirus illnesses including common 
and uncommon diseases. We all have a 
friend that was at the wrong place at the 
wrong time, resulting in tragic loss of life. 
We all know of a child that perished before 
they had the chance to walk or run. We are 
mortal. I am mortal. So whether I have a day 
or 80 years, what am I going to do with my 
loan?  
 
Hopefully next month I will be able to help 
us look forward to some events. However, I 
still finding myself trying to take this time to 
remind myself of who I am. Maybe we all 
can. 
 
Respectfully, 
Lottie Bash 
Faircloth Melton Sobel & Bash, LLC 
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CONSTRUCTION LAW UPDATE 
by 

Daniel Lund, III 
Phelps Dunbar LLP 

 
Double your money? 
 
The United States Tenth Circuit Court of 
Appeals was asked to consider an arbitrator 
award in favor of investors against their 
brokerage company. The brokerage asserted 
that the award constituted multiple recovery, 
the arbitrator having added together – rather 
than selected between – different theories of 
recovery offered by plaintiffs. 
 
Federal Arbitration Act provision 9 U.S.C. 
§ 11(a) allows a court to address “evident 
material miscalculation of figures” in an 
arbitration award. Applying the FAA, the 
Court of Appeals refused to disturb the 
award. (In case you are thinking the federal 
arbitration will never apply to your 
Louisiana contract or project, take a look at 
the standard AIA A201-2017 general 
conditions document, which provides at 
subpart 13.1 thereof (in pertinent part), in 
regard to arbitration: “If the parties have 
selected arbitration as the method of binding 
dispute resolution, the Federal Arbitration 
Act shall govern. . ..”) 
 
Even acknowledging that the district court 
had “found that by awarding ‘both net out-
of-pocket losses . . . and market-adjusted 
damages,’ the panel effectively gave Ms. 
Bien and Mr. Wellman a double recovery,” 
the Court of Appeals affirmed the award, 
interpreting the statute to require that the 
error be evident on the “face” of the award 
document. In accord with its ruling, the 
Court of Appeals refused to review the 
record of the arbitration to evaluate the 
award. 
 

Mid Atl. Capital Corp. v. Bien, 2020 U.S. 
App. LEXIS 11716 (10th Cir. Apr. 14, 2020) 
 
“He said, she said. . . nothing” 
 
You knew this one wasn’t going to end well 
for the general contractor. 
 
At the very beginning of the opinion by the 
Armed Services Board of Contract Appeals 
in Appeal of Watts Constructors – a dispute 
concerning whether a general contractor was 
entitled to substitute MC cable for rigid 
conduit to run electric power cable in new 
construction of several government 
buildings in California – the judge stated 
that the contractor’s sub: “…saw what it 
wished to see when it reviewed the 
contract’s plans and specifications and used 
MC cable extensively in the construction.” 
 
The contractor argued that the substitution 
of the less-expensive MC cable was justified 
based upon the apparent knowledge by 
various government representatives during 
the course of the project that the MC cable 
was being used. 
 
Ultimately, the court held: “[T]hough it 
would have been far better for the quality 
assurance inspectors from the Corps to have 
recognized and halted [the sub’s] divergence 
from the requirements of the contract, their 
inaction did not change the meaning of the 
contract and was insufficient to support a 
finding of waiver of contractual compliance 
by the government.” 
 
Appeal of Watts Constructors, LLC, ASBCA 
No. 61493 (Mar. 19, 2020)  
 

https://lnkd.in/eJ_4jnR
https://lnkd.in/eJ_4jnR
https://lnkd.in/eyHf6NF
https://lnkd.in/eyHf6NF
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A crack in the arbitration armor? 
 
In Communications Workers of America, 
AFL-CIO v. Southwestern Bell Tel. Co., the 
United States Fifth Circuit Court of Appeals 
in New Orleans affirmed the lower court’s 
confirmation of an arbitration award, an 
arbitration award which was a second award 
reconsidering and reversing an earlier award 
by the same arbitrator in the same case. 
 
The arbitration had proceeded under the 
Labor Arbitration Rules of the American 
Arbitration Association, pursuant to the 
applicable collective bargaining agreement 
between the parties. The employer was on 
the losing end of the original award, and 
filed a motion for reconsideration, citing 
improper reliance of the arbitrator on a 
particular exhibit. 
 
Citing AAA Labor Arbitration Rule 40, 
“Modification of Award” (a nearly identical 
rule exists in other AAA rule sets, including 
the construction arbitration rules) – which 
expressly prohibits redetermination of the 
merits – the arbitrator reversed himself, 
classifying the error in the original award as 
“technical,” allowing application of the rule. 
The Court of Appeal, citing extreme 
deference to the arbitrator’s “interpretation 
of Rule 40,” would not vacate the award. 
 
Communications Workers of America, AFL-
CIO v. Southwestern Bell Tel. Co., 2020 
U.S. App. LEXIS 9643 (5th Cir. Mar. 27, 
2020)  
 
Blessed Be the Bond that Binds 
 
In Western Surety Company v. United States 
Eng'g Constr., LLC, a federal appellate court 
affirmed judgment in favor of a performance 
bond surety, completely absolving the surety 
from responsibility for its principal’s 
default. The court held that the surety’s 

obligations under a construction 
performance bond were discharged because 
the claiming obligee/subcontractor – which 
had placed in default and actually terminated 
the principal/sub-subcontractor – failed to 
provide timely notice to the surety in 
accordance with section 3.2 of the AIA 
A312-2010 performance bond form. 
 
The court of appeal also held that the 
surety–in connection with the lack of timely 
notice of default and termination (as 
opposed to simply notice that the owner was 
considering a default) – was not required to 
demonstrate actual prejudice to be 
discharged of all liability. 
 
Western Surety Company v. United States 
Eng'g Constr., LLC, 2020 U.S. App. LEXIS 
10845 (D.C. Cir. Apr. 7, 2020)  

http://lnkd.in/e_bXCTm),
http://lnkd.in/e_bXCTm),
https://lnkd.in/eZfnSvY
https://lnkd.in/eZfnSvY
https://lnkd.in/eZfnSvY
https://lnkd.in/eZfnSvY
https://lnkd.in/ewAfR7D
https://lnkd.in/ewAfR7D
https://lnkd.in/ewAfR7D
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SETTLING PERSONAL INJURY CLAIMS: SECTION 111 AND CIVIL MONETARY 
PENALTIES - IS YOUR CLIENT COMPLIANT? 

by 
Barrye Panepinto Miyagi 

Taylor Porter 
 
As we work through the new realm of 
“normal” in light of Covid-19, many things 
about our practices have changed. Several 
legal requirements, especially in the health 
care industry, have been relaxed. Most trials 
have been continued and most deadlines 
extended. However, at least one thing 
remains constant: The Medicare Secondary 
Payer Act and Section 111 of the Medicare, 
Medicaid and SCHIP Extension Act of 2007 
(“MMSEA” or “Section 111”). The rules on 
reimbursing Medicare (and Medicare 
Advantage Organizations) and submitting 
timely Section 111 reports have not 
changed. In fact, the Centers for Medicare & 
Medicaid Services (CMS) has issued a 
proposed rule which addresses when and 
under what conditions it will issue Civil 
Monetary Penalties (CMPs) for failure to 
comply with the MMSEA. This article 
addresses the types of Section 111 reports, 
when Section 111 reports are required and 
who is authorized to submit Section 111 
reports. This article also provides an 
introduction to the CMS’ Notice of 
Proposed Rulemaking on Civil Monetary 
Penalties. Part II of this article (which will 
also be published during the Covid-19 crisis) 
will focus on potential reporting gaps and 
oversights in Section 111 reporting and 
common misconceptions about Section 111 
reporting.  
 
What is a Section 111 Report and When is it 
Required  
 
Section 111 reports are electronic reports, 
submitted to the CMS though the CMS 

Section 111 Reporting Portal.1 The report 
may only be submitted by a Responsible 
Reporting Entity (RRE) (usually a defendant 
and/or its insurer) who has registered with 
the CMS to Section 111 report or by an 
entity or person designated as a reporting 
agent by the RRE (in its Section 111 
Mandatory Reporting Profile Report). The 
purpose of Section 111 reporting is to ensure 
that Medicare properly coordinates 
benefits.2  
 
There are two types of Section 111 reports: 
Total Payment Obligation to the Claimant 
(referred to as a “TPOC”) and Ongoing 
Responsibility for Medicals (“ORM”). Most 
defense lawyers are familiar with the 
requirement to Section 111 report a TPOC. 
Many lawyers may never have a reason to 
address Section 111 reporting of ORM, but 
all defense lawyers, claims managers and in-
house counsel should be familiar with the 
concept. In some cases reporting of both a 
TPOC and ORM is required.  
 
The obligation to Section 111 report a 
TPOC is triggered when there is a payment 
to (or on behalf of) a Medicare eligible 
claimant who pled and/or released medical 
expenses.3 TPOCs usually arise as a result 

 
1 
https://www.cob.cms.hhs.gov/Section111/Login
Warning.action 
2 This article addresses Section 111 reporting for Non 
Group Health Plans (NGHPs) (such as liability, 
workers’ compensation and no fault insurers, 
including self-insureds). Section 111 reporting is also 
required by Group Health Plans (GHPs).  
3 CMS NGHP User Guide, Chapter III: Policy 
Guidance, Chapter 6: Responsible Reporting 

http://www.taylorporter.com/our-attorneys/barrye-panepinto-miyagi
https://www.cob.cms.hhs.gov/Section111/LoginWarning.action
https://www.cob.cms.hhs.gov/Section111/LoginWarning.action
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of a settlement or judgment. Risk 
management write-offs, gifts and vouchers 
also trigger a Section 111 reporting 
obligation when there is evidence, or a 
reasonable expectation, that the individual 
has sought or may seek medical treatment as 
a result of the underlying incident. The CMS 
User Guide has detailed guidance on the 
definition of a TPOC, the types of action 
that triggers reporting of a TPOC, and 
monetary reporting thresholds. Those details 
are not addressed in this article.4  
 
Reporting ORM is required by the RRE 
where the claimant is Medicare eligible and 
the RRE (or its insurer who may be 
responsible for reporting) assumes ORM or 
is required to assume ORM. For those of 
you pondering: “What exactly does this 
mean,” think about workers’ compensation 
claims where the employer sometimes 
assumes liability (based upon a no fault 
system) and pays incident-related ongoing 
medicals expenses (thus the term ORM). As 
mentioned, the trigger for the Section 111 
report is when the RRE assumes, or is 

 
Entities, Section 6.5.1: What Claims Are 
Reportable? When Are Such Claims Reportable? 
The term “CMS NGHP User Guide” refers to 
the CMS MMSEA Section 111 Medicare 
Secondary Payer Mandatory Reporting Liability 
Insurance (Including Self-Insurance), No Fault 
Insurance, and Workers’ Compensation User 
Guide. CMS routinely updates the CMS NGHP 
User Guide. See 
https://www.cms.gov/medicare/coordination-of-
benefits-and-recovery/mandatory-insurer-
reporting-for-non-group-health-plans/nghp-
user-guide/nghp-user-guide.html (last visited 
April 27, 2020). CMS uses the term “injured 
party” broadly.  
4 CMS NGHP User Guide. 
https://www.cms.gov/medicare/coordination-of-
benefits-and-recovery/mandatory-insurer-
reporting-for-non-group-health-plans/nghp-
user-guide/nghp-user-guide.html (last visited 
April 27, 2020). 

responsible for assuming, ORM. This date is 
usually earlier than a TPOC. Reporting 
ORM requires some level of detail about the 
claim including a description of the injuries 
(for which the employer will pay associated 
medicals). However, a dollar amount is not 
required. The RRE indicates (in the portal) 
that it has assumed ORM. If (and when) 
ORM may be terminated, the employer is 
required to enter an ORM termination date. 
Reporting ORM and reporting the 
termination of ORM also assist CMS with 
coordinating benefits. There are limited 
exceptions to the requirement to report 
ORM. Those exceptions and additional 
details on reporting ORM are not addressed 
in this article.  
 
CMS also considers mandatory medical 
payment (“Med Pay”) and/or personal injury 
protection (“PIP”) coverage as no fault 
coverage. Defense counsel, claims managers 
and in-house counsel should review 
applicable insurance policies for Med Pay 
and PIP provisions. When those provisions 
are triggered, an evaluation on whether (and 
when) a Section 111 report of ORM is 
required is prudent.  
 

https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
https://www.cms.gov/medicare/coordination-of-benefits-and-recovery/mandatory-insurer-reporting-for-non-group-health-plans/nghp-user-guide/nghp-user-guide.html
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Civil Monetary Penalties  
 
As of today, the CMS has not accessed an 
NGHP RRE with CMPs. The CMS is 
currently authorized to impose Civil 
Monetary Penalties up to $1,000 per day, 
per plaintiff for failure to Section 111 report. 
However, CMS has issued a Notice of 
Proposed Rulemaking which defines 
circumstances when CMPs may or may not 
be imposed.5 The proposed rule indicates 
that CMPs will not be limited to cases where 
an RRE simply failed to Section 111 report. 
CMS may levy CMPs in several 
circumstances including where an RRE 
submits reports in good faith but exceeds a 
CMS error threshold. The deadline for 
offering public comments has passed. The 
following is a summary of the proposed rule.  
 
Failure to report  
 
Failure to submit a Section 111 report may 
subject the RRE to a CMP of $1,000 for 
each day of non-compliance, per each 
individual who should have been reported. 
The proposed rule provides for a maximum 
of $365,000 per year, per each individual 
who should have been reported.  
 
As mentioned above, RREs are required to 
report ORM and a termination date for 
ORM, where appropriate. If an RRE fails to 
report an ORM termination date the 
proposed CMP is up to $1,000 per day 
(adjusted annually for inflation) for each day 

 
5 The proposed rule can be found 
at https://www.federalregister.gov/documents/20
20/02/18/2020-03069/medicare-program-
medicare-secondary-payer-and-certain-civil-
money-penalties. The CMS Fact Sheet can be 
found at https://www.cms.gov/newsroom/fact-
sheets/cms-proposes-methods-calculate-civil-
monetary-penalties-group-non-group-plans (last 
visited April 27, 2020). Note that the proposed 
rule also pertains to Group Health Plans. 

of noncompliance (per individual) for a 
maximum annual penalty of $365,000 per 
year. The penalty on ORM termination is 
retroactive if ORM is not property 
terminated.  
 
Inaccurate Reports 
 
Defense counsel, claims managers and in-
house counsel should be mindful of the 
requirement to reimburse Medicare and the 
information that has been submitted to CMS 
in connection with CMS’ recovery of 
conditional payments. Where the 
information submitted to CMS in response 
to its recovery efforts contradicts Section 
111 reports, the NGHP would be subject to a 
CMP based upon the number of days the 
entity failed to properly report. The 
proposed penalty is $1,000 per day of 
noncompliance, with a maximum penalty of 
$365,000 per individual.  
 
Poor quality of reports 
 
CMS will also track errors in Section 111 
reports, and the proposed rule suggests that 
errors in excess of a 20% threshold (for any 
four out of eight consecutive reporting 
periods) will result in CMPs. Penalties for 
NGHPs would be tiered with an initial $250 
per day of noncompliance, per individual. 
The penalty would increase with each 
subsequent quarter of noncompliance by 
$250 per day (to a maximum of $1,000 a 
day). The maximum proposed penalty would 
be up to $90,000 per individual per reporting 
period.6  
 
Situations where CMPs would not be 
imposed 
 
Submission of a TPOC: The proposed rule 
suggests there will be no CMP if the NGHP 
 
6 Most NGHP RREs are registered to report on a 
quarterly basis.  

https://www.federalregister.gov/documents/2020/02/18/2020-03069/medicare-program-medicare-secondary-payer-and-certain-civil-money-penalties
https://www.federalregister.gov/documents/2020/02/18/2020-03069/medicare-program-medicare-secondary-payer-and-certain-civil-money-penalties
https://www.federalregister.gov/documents/2020/02/18/2020-03069/medicare-program-medicare-secondary-payer-and-certain-civil-money-penalties
https://www.federalregister.gov/documents/2020/02/18/2020-03069/medicare-program-medicare-secondary-payer-and-certain-civil-money-penalties
https://www.cms.gov/newsroom/fact-sheets/cms-proposes-methods-calculate-civil-monetary-penalties-group-non-group-plans
https://www.cms.gov/newsroom/fact-sheets/cms-proposes-methods-calculate-civil-monetary-penalties-group-non-group-plans
https://www.cms.gov/newsroom/fact-sheets/cms-proposes-methods-calculate-civil-monetary-penalties-group-non-group-plans
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submits Section 111 reporting of a TPOC 
within a year of a settlement.7 
 
Good faith effort to obtain required Section 
111 reporting information: There are 
occasions where a claimant will not 
cooperate in providing information needed 
for a Section 111 report. An example is 
where the claimant refuses to provide a 
social security number. The proposed rule 
suggests no penalty will be imposed if the 
RRE is unable to obtain required 
information and documents good faith 
efforts to do so. The proposed rule includes 
specific details on the documentation that 
should be maintained and how long that 
documentation should be maintained (5 
years).  
 
Procedural Issues: The proposed rule 
provides that the CMPs will be prospective 
(except for the ORM example provided 
above). What is not clear is whether the 
existing CMPs (allowing for penalties up to 
$1,000 per day) will remain in place. RREs 
who do not agree with a proposed penalty 
will have an opportunity to appeal. The 
proposed rule includes a statute of 
limitations of 5 years from the date when 
then non-compliance was identified by 
CMS.  
 
Stay tuned for Part II of this article which 
will address potential gaps in Section 111 
reporting and common misconceptions 
about Section 111 reporting.  
Along with monitoring developments on the 
Medicare Secondary Payer Act, Taylor 
Porter attorneys continue to follow the legal 
developments and regulations pertaining to 
COVID-19. For the latest legal news and 
developments, please visit the Taylor Porter 
 
7 Note that the deadline for submitting Section 
111 reports, at this time, is a shorter time frame 
and depends upon the manner in which the RRE 
is registered to Section 111 report.  

Coronavirus – Legal News and Business 
Resources 
(http://www.taylorporter.com/blog/cat/30/co
ronavirus) section of our Firm’s website.  
  
Disclaimer: This article is for general 
information purposes only. Information 
posted is not intended to be legal advice. 

http://www.taylorporter.com/blog/cat/30/coronavirus
http://www.taylorporter.com/blog/cat/30/coronavirus
http://www.taylorporter.com/blog/cat/30/coronavirus
http://www.taylorporter.com/blog/cat/30/coronavirus
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